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assessed or ascertained. In case the defendant give notice of appearance A. P. 1870.
in the action, he shall be entitled to five days' notice of the time and place STN-7
of such assessment.
Where the defendant, by his answer in any such action, shall not deny
the plaintiff's claim, but shall set up a counter claim, amounting to less
than the plaintiff's claim, judgment may be had by the plaintiff for the
excess of said claim over the said counter claim, in like manner in any
such action, upon the plaintiff's filing with the Clerk of the Court a
statement admitting such counter claim, which statement shall be an-
nexed to and be a part of the judgment-roll. -
2. In other actions the plaintiff may, upon the like proof, apply to the
Court, after the expiration of the time for answering, for the relief demanded
in the complaint. If the taking of an account or the proof of any fact be
necessary to enable the Court to give judgment, or to carry the judgment
into effect, the Court may take the account or hear the proof, or may, in
its discretion, order a reference for that purpose. And where the action
is for the recovery of money only, or of specific real or personal property,
with damages for the withholding thereof, the Court may order the
damages to be assessed by a jury, or, if the examination of a long account
be involved, by a reference as above provided. If the defendant give no-
tice of appearance in the action before the expiration of the time for
answering, he shall be entitled to eight days' notice of the time and place
of application to the Court for the relief demanded by the complaint.
3. In actions where the service of the summons was by application, the
plaintiff may, in like manner, apply for judgment, and the Court must
thereupon require proof to be made of the demand mentioned in the com-
plaint; and if the defendant be not a resident of the State, must require
the plaintiff or his agent to be examined on oath respecting any payments
that have been made to the plaintiff, or to any one for his use, on account
of such demand, and may render judgment for the amount which he is
entitled to recover. Before rendering judgment the Court may, in its dis-
cretion, require the plaintiff to cause to be filed satisfactory security, to
abide the order of the Court, touching the restitution of any estate or
effects which may be directed by such judgment to be transferred or de-
livered, or the restitution of any money that may be collected under or by
virtue of such judgment, in case the defendant or his representatives
shall apply and be admitted to defend the action, and shall succeed in
such defence.
SEC. 270. If a demurrer, answer or reply be frivolous, the party preju- ... Judgment
diced thereby, upon a previous notice of five days, may apply to a Judge ºmáš.
of the Court, either in or out of the Court, for judgment thereon, and swer or reply.
judgment may be given accordingly. -
CHAPTER II.
ISSUES AND THE MODE OF TRIAL,
SEC. 271. The different kinds of issues.
272. Issue of law.
273. Issue of fact.
